Based on all of the facts and circumstances which prevailed
at the time of the issuance of this citation, I cannot conclude
that MSHA has established that the violation was significant and
substantial.  Apart from the fact that the inspector observed no
one working behind the truck when it was being loaded, the evi-
dence here establishes that until its arrival at the pit loading
area, the truck was always driven in a forward mode along a
rather wide and clearly defined route.  In addition, the two
loaders used to load the truck, as well as the other loaders
which were cleaning the coal away from the loading area, were
all equipped with operable backup alarms which were sounding
while being operated in reverse.  The.loaders loading the coal
were operating at the same area where the truck would back up to
be loaded, and I cannot conclude that the operators were exposed
to any hazards.

With regard to the four men who Inspector Boatright stated
were on foot, I cannot conclude that their duties required them
to be positioned to the rear of the truck while it backed up to
be loaded.  Inspector Boatright conceded that he included these
men in his citation because it was possible that "somebody with-
in the pit area may possibly stray within the hazard zone" {Tr.
38) .  This could be true of any violation of this kind.  However,
in order to support an "S & S" violation, I believe that an in-
spector should rely on facts which reasonably indicate a likeli-
hood of injury during the normal mining and loading process.
Here, the inspector's beliefs that an accident or injury was
likely to occur is sheer speculation.  Accordingly, his "S & S"
finding is unsupported, and it is VACATED.

Citation No. 2076869

Inspector Boatright issued this citation after finding
that the front horn on another 777 rock haul truck was inopera-
tive,  The condition was abated within an hour or so of the
issuance of the violation, and the condition was caused by a
loose wire.  The inspector cited the violation as "S & S" because
he was concerned that an individual or a piece of equipment could
inadvertently stray in front of the moving truck, and the truck
driver would have no way of sounding his horn.

While it is true that the truck in question was in other-
wise good condition, had operative brakes, and traveled approx-
imately five miles an hour while going up and down the pit ramp,
it is also true that while driving to and from the pit area,
the truck would be moving faster, and the driver could encounter
unexpected pedestrian and vehicular traffic in and around his
route of travel.  Without an operative horn, the driver would be
unable to warn such obstacles in his path, and a collision would
likely occur.  Regardless of whether the truck were empty or
full, I believe one can reasonably conclude that in the event of
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